	UCIT DIRECTIVE

20 December 1985


	Mémorial A – N° 151 31 décembre 2002

 LAW OF 20 DECEMBER 2002 RELATING TO UNDERTAKINGS FOR COLLECTIVE INVESTMENT AND AMENDING THE LAW OF 12 FEBRUARY 1979 CONCERNING THE VALUE ADDED TAX AS AMENDED

(Source : CSSF. In case of discrepancies between the French and the English text, the French text shall

prevail)

	Article 7

1. A unit trust's assets must be entrusted to a depositary for safekeeping.

2. A depositary's liability as referred to in Article 9 shall not be affected by the fact that it has entrusted to a third party all or some of the assets in its safe-keeping.

3. A depositary must, moreover:

(a) ensure that the sale, issue, re-purchase, redemption and cancellation of units effected on behalf of a unit trust or by a management company are carried out in accordance with the law and the fund rules;

(b) ensure that the value of units is calculated in accordance with the law and the fund rules;

(c) carry out the instructions of the management company, unless they

conflict with the law or the fund rules;

(d) ensure that in transactions involving a unit trust's assets any consideration is remitted to it within the usual time limits;

(e) ensure that a unit trust's income is applied in accordance with the law and the fund rules.

Article 8

1. A depositary must either have its registered office in the same Member State as that of the management company or be established in that Member State if its registered office is in another Member State.

2. A depositary must be an institution which is subject to public control. It must also furnish sufficient financial and professional guarantees to be able effectively to pursue its business as depositary and meet the commitments inherent in that function.

3. The Member States shall determine which of the categories of institutions referred to in paragraph 2 shall be eligible to be depositaries.

Article 9

A depositary shall, in accordance with the national law of the State in which the management company's registered office is situated, be liable to the management company and the unit-holders for any loss suffered by them as a result of its unjustifiable failure to perform its obligations or its improper performance of them. Liability to unit-holders may be invoked either directly or indirectly through the management company, depending on the legal nature of the relationship between the depositary, the management company and the unit-holders.

Article 10

1. No single company shall act as both management company and depositary.

2. In the context of their respective roles the management company and the depositary must act independently and solely in the interest of the unit-holders.
	Art. 17. (1) The custody of the assets of the common fund must be entrusted to a depositary. 

(2) The depositary must either have its registered office in Luxembourg or be established in Luxembourg if its registered office is in another Member State of the European Union. 

(3) The depositary must be a credit institution within the meaning of the Law of 5th April 1993 concerning the financial sector, as amended. 

(4) The depositary’s liability shall not be affected by the fact that it has entrusted all or some of the assets in its custody to a third party. 

(5) The directors of the depositary must be of sufficiently good repute and be sufficiently experienced, also in relation to the UCITS concerned. To that end, the identity of the directors and of every person succeeding them in office must be communicated forthwith to the CSSF. 8 

"Directors" shall mean those persons, who under law or the constitutional documents represent the depositary or effectively determine the conduct of its activity. 

Art. 18 (1) The depositary shall carry out all operations concerning the day-to-day administration of the assets of the common fund. 

(2) The depositary must moreover: 

a) ensure that the sale, issue, redemption and cancellation of units effected on behalf of the fund or by the management company are carried out in accordance with the law and the management regulations, 

b) ensure that the value of units is calculated in accordance with the law and the management regulations, 

c) carry out the instructions of the management company, unless they conflict with the law or the management regulations, 

d) ensure that in transactions involving the assets of the fund, the consideration is remitted to it within the customary time limits, 

e) ensure that the income of the fund is applied in accordance with the management regulations. 

Art. 19 (1) The depositary shall be liable in accordance with Luxembourg law to the management company and the unitholders for any losses suffered by them as a result of its wrongful failure to perform its obligations or its wrongful improper performance thereof. 

(2) The liability to unitholders shall be invoked indirectly through the management company. Should the management company fail to act despite a written notice to that effect from a unitholder within a period of three months following receipt of such a notice, such unitholder may directly invoke the liability of the depositary. 

Art. 20 In the context of their respective roles, the management company and the depositary must act independently and solely in the interest of the unitholders.


