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	LUXEMBOURG LAW OF 20 DECEMBER 2002 RELATING TO UNDERTAKINGS FOR COLLECTIVE INVESTMENT AND AMENDING THE LAW OF 12 FEBRUARY 1979 CONCERNING THE VALUE ADDED TAX AS AMENDED

(Source : CSSF. In case of discrepancies between the French and the English text, the French text shall

prevail)
	IRISH LAW S.I. No. 78/1989:  EUROPEAN COMMUNITIES (UNDERTAKINGS FOR COLLECTIVE INVESTMENT IN TRANSFERABLE SECURITIES) REGULATIONS, 1989
NB : "trustee" in relation to a UCITS means an institution referred to as a depository in the Directive

	Article 7

1. A unit trust's assets must be entrusted to a depositary for safekeeping
	Art. 17. (1) The custody of the assets of the common fund must be entrusted to a depositary. 

	 37. (1) The assets of an investment company shall be entrusted to a trustee for safe-keeping in accordance with these Regulations.



	Article 7

2. A depositary's liability as referred to in Article 9 shall not be affected by the fact that it has entrusted to a third party all or some of the assets in its safe-keeping
	Art. 17. (4) The depositary’s liability shall not be affected by the fact that it has entrusted all or some of the assets in its custody to a third party. 


	37. (2) A trustee's liability as referred to in Regulation 43 shall not be affected by the fact that it has entrusted to a third party some or all of the assets in its safekeeping.



	Article 7

3. A depositary must, moreover:

(a) ensure that the sale, issue, re-purchase, redemption and cancellation of units effected on behalf of a unit trust or by a management company are carried out in accordance with the law and the fund rules;

(b) ensure that the value of units is calculated in accordance with the law and the fund rules;

(c) carry out the instructions of the management company, unless they

conflict with the law or the fund rules;

(d) ensure that in transactions involving a unit trust's assets any consideration is remitted to it within the usual time limits;

(e) ensure that a unit trust's income is applied in accordance with the law and the fund rules.


	Art. 18

(2) The depositary must moreover: 

a) ensure that the sale, issue, redemption and cancellation of units effected on behalf of the fund or by the management company are carried out in accordance with the law and the management regulations, 

b) ensure that the value of units is calculated in accordance with the law and the management regulations, 

c) carry out the instructions of the management company, unless they conflict with the law or the management regulations, 

d) ensure that in transactions involving the assets of the fund, the consideration is remitted to it within the customary time limits, 

e) ensure that the income of the fund is applied in accordance with the management regulations. 


	39. The Trustee must—

  ( a ) ensure that the sale, issue, repurchase, redemption and cancellation of shares effected by on behalf of a company are carried out in accordance with these Regulations and with the company's memorandum and articles.

  ( b ) ensure that in transactions involving a company's assets any consideration is remitted to it within the usual time limits.

  ( c ) ensure that a company's income is applied in accordance with these Regulations and with its memorandum and articles.

  ( d ) enquire into the conduct of the investment company in each annual accounting period and report thereon to the shareholders. The trustee's report shall be delivered to the investment company in good time to enable it to include a copy of the report in the Annual Report to the shareholders required under Regulation 75. The Report shall state whether in the trustee's opinion the investment company has been managed in that period:

 (i) in accordance with the limitations imposed on the investment and borrowing powers of the investment company and trustee by the memorandum and articles and these Regulations, and

 (ii) otherwise in accordance with the provisions of the memorandum and articles and these Regulations, and if it has not been so managed, in what respects it has not been so managed and the steps which the trustee has taken in respect thereof.



	Article 8

1. A depositary must either have its registered office in the same Member State as that of the management company or be established in that Member State if its registered office is in another Member State.

	Art. 17.

(2) The depositary must either have its registered office in Luxembourg or be established in Luxembourg if its registered office is in another Member State of the European Union. 


	9. (1) For the purposes of these Regulations, a UCITS shall be deemed to be situated in the State if the investment company or the management company of a unit trust, hereinafter known as the management company, has its head office and its registered office in the State.

  (2) A UCITS not situated in the State shall be deemed, for the purposes of these Regulations, to be situated in the Member State in which the investment company or the management company has its registered office.

Prohibition on UCITS carrying on activities in the State without authorization

	Article 8

2. A depositary must be an institution which is subject to public control. It must also furnish sufficient financial and professional guarantees to be able effectively to pursue its business as depositary and meet the commitments inherent in that function.
3. The Member States shall determine which of the categories of institutions referred to in paragraph 2 shall be eligible to be depositaries.
	Art. 17.

(3) The depositary must be a credit institution within the meaning of the Law of 5th April 1993 concerning the financial sector, as amended. 
Art. 17.
 (5) The directors of the depositary must be of sufficiently good repute and be sufficiently experienced, also in relation to the UCITS concerned. To that end, the identity of the directors and of every person succeeding them in office must be communicated forthwith to the CSSF. 8 

"Directors" shall mean those persons, who under law or the constitutional documents represent the depositary or effectively determine the conduct of its activity. 

Art. 18 (1) The depositary shall carry out all operations concerning the day-to-day administration of the assets of the common fund. 

(2) The depositary must moreover: 

a) ensure that the sale, issue, redemption and cancellation of units effected on behalf of the fund or by the management company are carried out in accordance with the law and the management regulations, 

b) ensure that the value of units is calculated in accordance with the law and the management regulations, 

c) carry out the instructions of the management company, unless they conflict with the law or the management regulations, 

d) ensure that in transactions involving the assets of the fund, the consideration is remitted to it within the customary time limits, 

e) ensure that the income of the fund is applied in accordance with the management regulations. 
	1) A trustee shall either have its registered office in the State or have established a place of business in the State if its registered office is in another Member State.

  (2) A trustee shall—

  ( a ) be a licensed bank as defined by the Central Bank Act, 1971 , with a minimum paid-up share capital of £5 million or its equivalent in foreign currency, or

  ( b ) be a company which is wholly-owned by such a licensed bank, the liabilities of which are guaranteed by the licensed bank, or

  ( c ) be a company which has been granted a certificate by the Minister for Finance under section 39B of the Finance Act, 1980 (inserted by section 30 of the Finance Act, 1987 ), and which—

  (i) is wholly owned by a credit institution to which the First Council Directive of 12 December, 1977 on the coordination of laws, regulations and administrative provisions relating to the taking up and pursuit of the business of credit institutions* applies provided the liabilities of the trustee are guaranteed by the credit institution and the credit institution has paid-up capital of £5 million or its equivalent in a foreign currency, or

  *77/780/EEC O.J. No. L322/30 17/12/1977

  (ii) is wholly owned by an institution in a non-Member State which is deemed by the Bank to be the equivalent of such a credit institution, provided the liabilities of the trustee are guaranteed by the parent institution and the parent institution has a paid-up capital of £5 million or its equivalent in a foreign currency or

  (iii) is wholly owned by an institution or company either in a Member State or in a non-Member State which is deemed by the Bank to be an institution or company which provides unit-holders with protection equivalent to that provided by a trustee under Regulation 19 (2) (a), (b), (c) (i) and (c) (ii) and provided the liabilities of the company acting as trustee are guaranteed by the parent company or institution and the parent company or institution has a paid-up capital of £5 million or its equivalent in a foreign currency.

  (3) A trustee shall satisfy the Bank that it has the appropriate expertise and experience to carry out its functions under these Regulations.

	Article 9

A depositary shall, in accordance with the national law of the State in which the management company's registered office is situated, be liable to the management company and the unit-holders for any loss suffered by them as a result of its unjustifiable failure to perform its obligations or its improper performance of them. Liability to unit-holders may be invoked either directly or indirectly through the management company, depending on the legal nature of the relationship between the depositary, the management company and the unit-holders.


	Art. 19 
(1) The depositary shall be liable in accordance with Luxembourg law to the management company and the unitholders for any losses suffered by them as a result of its wrongful failure to perform its obligations or its wrongful improper performance thereof. 

(2) The liability to unitholders shall be invoked indirectly through the management company. Should the management company fail to act despite a written notice to that effect from a unitholder within a period of three months following receipt of such a notice, such unitholder may directly invoke the liability of the depositary. 


	21. The trustee shall be liable to the management company and the unit-holders for any loss suffered by them as a result of its unjustifiable failure to perform its obligations or its improper performance of them. Liability to unit-holders may be invoked either directly or indirectly through the management company, depending on the legal nature of the relationship between the trustee, the management company and the unit-holders.

	Article 10

1. No single company shall act as both management company and depositary.

2. In the context of their respective roles the management company and the depositary must act independently and solely in the interest of the unit-holders.
	Art. 20 In the context of their respective roles, the management company and the depositary must act independently and solely in the interest of the unitholders.
	22. No single company shall act as both management company and trustee and in the context of their respective roles the management company and the trustee must act independently and solely in the interest of the unit-holders


